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GAO w i l l  n o t  c o n s i d e r  t h e  p r o t e s t  by a 
government  employee  o f  t h e  t y p e  o f  c o n t r a c t  
a n  agency  i n t e n d s  t o  u s e  i n  s o l i c i t i n g  b i d s  
f o r  s e r v i c e s  w h i c h  may be c o n t r a c t e d  o u t ,  s i n c e  
t h e  p r o t e s t e r  i s  n o t  a n  i n t e r e s t e d  p a r t y  unde r  
G A O ' s  B i d  P r o t e s t  R e g u l a t i o n s .  

Joseph  B. Evans h a s  r e q u e s t e d  t h a t  w e  r e c o n s i d e r  o u r  
d i s m i s s a l  of h i s  p r o t e s t  (B-218047, J a n .  23,  1985)  t h a t  
t h e  Depar tment  o f  t h e  Army, Fort  Polk, L o u i s i a n a ,  was 
s o l i c i t i n g  p r o p o s a l s  o n  a c o s t - p l u s - a w a r d - f e e ,  r a t h e r  t h a n  
o n  a f i r m - f i x e d - p r i c e  b a s i s  i n  c o n j u n c t i o n  w i t h  a 
commercial a c t i v i t i e s  s t u d y .  T h e  p r o t e s t e r  s t a t e d  t h a t  he 
is  ''a c u r r e n t  gove rnmen t  employee whose job is on  t h e  l i n e "  
s h o u l d  t h e  A r m y  d e c i d e  t o  c o n t r a c t  o u t  c e r t a i n  s e r v i c e s  i f  
w a r r a n t e d  by  t h e  s o l i c i t a t i o n  r e s u l t s .  H i s  p r o t e s t  was 
d i s m i s s e d  on  t h e  bas i s  t h a t  h e  is  n o t  a n  i n t e r e s t e d  p a r t y  
w i t h i n  t h e  meaning of o u r  B i d  P r o t e s t  R e g u l a t i o n s .  49 
Fed .  Reg. 49,417 _. e t  3. ( 1 9 8 4 ) .  

Under o u r  r e g u l a t i o n s ,  i n  order f o r  a p r o t e s t  t o  be 
c o n s i d e r e d  by  t h i s  O f f i c e ,  i t  mus t  have  been  f i l e d  by a n  
i n t e r e s t e d  p a r t y ,  which is: 

' I .  . . a n  a c t u a l  o r  p r o s p e c t i v e  b i d d e r  or 
o f f e r o r  whose d i r e c t  economic i n t e r e s t  would be 
a f f e c t e d  by t h e  award of a c o n t r a c t  o r  by t h e  
f a i l u r e  t o  award a c o n t r a c t . "  49 Fed. Reg. 
49,419. 

I n  h i s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  M r .  Evans claims 
he is  a " p r o s p e c t i v e  o f f e r o r "  to  t h e  s o l i c i t a t i o n ,  and 
t h e r e f o r e  a n  " i n t e r e s t e d  p a r t y "  a s  d e f i n e d  i n  o u r  r e g u l a -  
t i o n s ,  b e c a u s e  he  is a " d i r e c t l y  a f f e c t e d  p a r t y "  a s  d e f i n e d  
i n  p a r a g r a p h  6 ( g )  o f  O f f i c e  of Management and Budget  (OMB) 
C i r c u l a r  No. A-76, Aug. 4 ,  1983,  r e p r i n t e d  - i n  48 Fed.  Reg. 
37 ,111 ,  37 ,113  ( 1 9 8 3 ) ,  w h i c h  s ta tes :  
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" ( 9 )  D i r e c t l y  a f f e c t e d  p a r t i e s  a r e  F e d e r a l  
e m p l o y e e s  and  t h e i r  r e p r e s e n t a t i v e  o r g a n i z a -  
t i o n s  and  b i d d e r s  o r  o f f e r o r s  o n  t h e  i n s t a n t  
s o l i c i t a t i o n .  " 

The term " d i r e c t l y  a f f e c t e d  p a r t y ' '  is d e f i n e d  i n  OMB 
Circ .  No. A-76 i n  c o n n e c t i o n  w i t h  t h e  a p p l i c a t i o n  o f  
p r o c e d u r e s  set f o r t h  i n  t h e  OMB Circ.  N o .  44-76, s u p p l e m e n t ,  
" P e r f o r m a n c e  o f  Commercial A c t i v i t i e s "  ( 1 9 8 3 ) ,  f o r  a p p e a l s  
o f  c o s t  c o m p a r i s o n  d e c i s i o n s  made by a n  a g e n c y  u n d e r  t h a t  
a u t h o r i t y .  See OMB C i rc .  N o .  A-76, s u p p l e m e n t ,  p a r t  I ,  

a f f ec t ed  p a r t i e s "  h a v e  a r i g h t  o f  a p p e a l  f o r  t h e  r e s o l u t i o n  
of q u e s t i o n s  p e r t a i n i n g  t o  a n  a g e n c y ' s  (1 )  d e t e r m i n a t i o n s  
r e s u l t i n g  f rom cost  c o m p a r i s o n s  p e r f o r m e d  i n  c o m p l i a n c e  
w i t h  OMB C i r c .  No. A-76 and  t h e  s u p p l e m e n t ,  and  (2) 
j u s t i f i c a t i o n s  to  c o n v e r t  to  c o n t r a c t  w i t h o u t  a c o s t  
c o m p a r i s o n  i n  a c c o r d a n c e  w i t h  c e r t a i n  p r o v i s i o n s  o f  t h e  
s u p p l e m e n t .  T h e s e  a p p e a l  p r o c e d u r e s  p r o v i d e d  for " d i r e c t l y  
a f f e c t e d  pa r t i e s "  d o  n o t  a p p l y  t o  q u e s t i o n s  c o n c e r n i n g  
g o v e r n m e n t  management  d e c i s i o n s ,  n o r  d o  t h e y  a u t h o r i z e  
a p p e a l s  o u t s i d e  t h e  c o n t r a c t i n g  a g e n c y ,  OMB Circ. 
N o .  A-76, s u p p l e m e n t ,  p a r t  I ,  c h .  2 ,  paras .  1-1 and 2. 

c h .  2 ,  p a r a n .  u n d e r  those p r o c e d u r e s ,  " d i r e c t l y  

M r .  E v a n s '  p ro tes t  g e r t a i n s  to  t h e  a g e n c y ' s  d e c i s i o n  
c o n c e r n i n g  t h e  t y p e  o f  c o n t r a c t  t o  be r e q u i r e d  u n d e r  t h e  
p r o p o s e d  s o l i c i t a t i o n .  The  p r o t e s t  does n o t  i n v o l v e  t h e  
k i n d  o f  q u e s t i o n s  t h a t  a r e  t o  be r e s o l v e d  t h r o u g h  t h e  
a p p e a l  p r o c e d u r e s  a u t h o r i z e d  by p a r t  I ,  c h .  2 ,  para.  I o f  
t h e  OMB Ci rc .  N o .  A-76 S u p p l e m e n t .  T h e r e f o r e ,  i t  would 
a p p e a r  t h a t  M r .  E v a n s '  s t a t u s  a s  a " d i r e c t l y  a f f e c t e d  
p a r t y "  u n d e r  OMB C i rc .  N o .  A-76 appeal p r o c e d u r e s  h a s  no  
r e l e v a n c e  t o  h i s  c h a l l e n g e  to  t h e  a g e n c y  d e c i s i o n .  
M o r e o v e r ,  s i n c e  t h e  OMB Circ. N o .  A-76 a p p e a l  p r o c e d u r e s  d o  
n o t  a u t h o r i z e  a j u d i c i a l  r e v i e w  or a n  a p p e a l  o u t s i d e  t h e  
c o n t r a c t i n g  a g e n c y ,  t h e y  o b v i o u s l y  d o  not a u t h o r i z e  a n  
"appeal"  o r  pro tes t  b y  a n  a g e n c y  e m p l o y e e  t o  our  O f f i c e  
u n d e r  o u r  p ro tes t  r e g u l a t i o n s .  

Apar t  f r o m  c o n s i d e r a t i o n  of M r .  E v a n s '  p r o t e s t  o n  t h e  
b a s i s  he  h a s  s t a t e d ,  w e  n o t e  t h a t  o u r  O f f i c e  g e n e r a l l y  has  
d e c l i n e d  t o  r e v i e w  a g e n c y  d e c i s i o n s  u n d e r  OMB C i rc .  
N o .  A-76 t o  c o n t r a c t  f o r  s e r v i c e s  r a t h e r  t h a n  p e r f o r m  work  
i n - h o u s e ,  and  w e  h a v e  l i m i t e d  o u r  c o n s i d e r a t i o n  to  s i t u a -  
t i o n s  w h e r e  t h e  a g e n c y  u t i l i z e s  t h e  p r o c u r e m e n t  system and  
i t  is a l l e g e d  t h a t  there  were i m p r o p r i e t i e s  i n  t h e  cost  
c o m p a r i s o n  of t h e  i n - h o u s e  es t imate  w i t h  t h e  b i d s  r e c e i v e d .  
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- See N a t i o n a l  A s s o c i a t i o n  of Government Employees,  Local 
R5-87, B-212735.2, Dec. 29, 1983, 84-1 C . P . D .  11 37; 
American F e d e r a t i o n  of Government Employees,  Local 1954, 
8-207359.2, O C t .  7, 1982, 82-2 C.P.D. 11 315. Even o u r  
r e v i e w  of t h o s e  cases ,  however ,  does n o t  e x t e n d  t o  federa l  
employees  o r  n o n b i d d e r s .  
C o u n c i l ,  Save  Our Jobs Committee, B-218113, Feb. 6, 1985, 

Federa l  Employees Metal T r a d e s  

A c c o r d i n g l y ,  w e  d o  n o t  c o n s i d e r  t h e  p r o t e s t e r  an  
i n t e r e s t e d  p a r t y  w i t h  r e s p e c t  t o  t h e  s u b j e c t  matter of h i s  
p r o t e s t .  T h e r e f o r e ,  we a f f i r m  the pr io r  d i s m i s s a l .  

G e n e r a l  Counse l  




